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Supreme Court of Pennsylvania. 
LIENBACH ». TEMPLIN. 

Goods purchased by a married woman on credit are not separate property ; her 
tredit is nothing in the eye of the law. 

A married woman cannot acquire title to any property or business upon the credit 
of its after-production. 

Where, a wife claims property as against her husband's creditors, she must show 
affirmatively, by clear and full proof, that she paid for it with her own separate 
funds. 

Error to the Court of Common Pleas of Berks County. 

This was a feigned issue between an execution dreditor and the 
wife of the execution debtor to determine the ownership of per- 
sonal property levied upon. The facts were that in 1877 the 
husband, Levi Templin, was indebted to Amos Rothermel and 
others, and informed Rothermel that he could not meet his 
notes. After some consultation Rothermel, on December 18th 
1877, agreed to purchase certain property of Templin's, then in the 
hands of the sheriff for the amount of his claim. This he did, and 
received a bill of sale. The following forenoon this property was 
sold to the wife, Levina Templin, and she agreed to pay for it at the 
rate of fifty dollars per month. She made the last payment Febru- 
ary 14th 1879. After the bill of sale had been made Levi Templin 
made an assignment of his real and personal property for the benefit 
of creditors. He made claim for the benefit of the three hundred 
dollars which the laws permit an insolvent debtor to make. The 
household goods were appraised at about one hundred and eleven 
dollars, and the balance to make up the three hundred dollars was 
paid to him in money out of the sale of real estate. Levi Templin 
as well as his wife, testified that this property and this money, after 
he obtained possession of it, was by him given to his wife. On 
August 10th 1880 Mrs. Templin applied for and was allowed the 
benefit of the Act of April 3d 1872, securing to married women 
their separate earnings. On September 20th 1880 the present 
execution was levied. 

The opinion of the court was delivered by 

Clark, J. — The act of 1848 provides in very clear terms that pro- 
perty of whatsoever kind or nature, which shall accrue to a married 
woman during coverture, "shall be" owned and enjoyed by her as her 
own separate property, "and shall not be subject to levy and execu- 
tion for the debts and liabilities of her husband." It is her "pro- 
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perty" only, however, that the legislature intended to protect; her 
earnings, her efforts and her credit are her husband's, since the Act 
of 1848, as before. What she may be said to acquire, as the result of 
her skill and industry, on her merely personal credit, accrues to the 
husband, and, as to the creditors, is to be taken as his : Rayhold 
v. Raybold, 8 Harris 311 ; Bucher v. Ream, 18 P. F. Smith 420. 

Goods purchased by a married woman on her own credit are 
not her separate property : Robinson v. Wallace, 8 Wright 133. Her 
credit is nothing in the eyes of the law; when she does contract, 
the law esteems her the agent of her husband : Keugh v. Jones, 
8 Casey 432; Holland v. Ilorter, 11 Id. 375. A married woman 
must have a separate estate to protect her purchase upon credit. 
An estate available and proportionate to the credit it supports. 
The purchase must in fact be made, not upon her credit, but upon 
the credit of her separate estate; upon her ability to pay out of 
her own funds : Gault v. Sylris, 8 Wright 307. 

The ownership of the corpus of an estate, real or personal, gives 
title to its income and profits. The title to land gives title to its 
products, no matter whose labor may have been expended in the pro- 
duction : Rush v. Voight, 55 Penn. St. 442 ; Mussel v. Gardner, 66 
Id. 247. But a married woman cannot acquire title to land upon 
the credit of its after-production, nor to any property or business 
upon its prospective profits. The production and profits are, in 
general, the result of the labor of the husband and wife, or their 
children, and whilst creditors have no claim on the husband's labor 
or that of his family, as such, yet, when that labor acquires title 
to property, they may have a claim upon the property thus acquired. 
When the estate is hers, the production is hers ; the labor expended 
in realizing income cannot affect the title to either. 

It is admitted that Mrs. Templin had no separate estate ; the 
purchase of the property was made on her credit alone ; the busi- 
ness was conducted with the property thus purchased, and the pro- 
perty was paid for out of the earnings of the business. We may 
accept the verdict of the jury, under the charge of the court, as a 
finding that the transaction was bona fide, and was not a device to 
save it from Templin's creditors ; but, assuming this, the property 
was not the property of Mrs. Templin ; her credit, under the cir- 
cumstances, was her husband's credit, and the earnings' of the busi- 
ness was the husband's money ; it follows, that the property 
involved in the transaction of 18th of December, 1877, was as 
respects his creditors, the husband's property. 
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It was, of course, competent for Templin, so far as the transac- 
tion affected himself only, to place the title and ownership in his 
wife, not only of that embraced in the agreement of 18th of Decem- 
ber, 1878, but of that also which he had taken under the exemp- 
tion law. A husband may freely bestow his goods upon his wife 
or upon any other person, but he must be just to his creditors before 
he can afford to be generous to his friends. The rights of creditors rise 
superior to claims, which are founded on no valuable consideration. 

Nor can we discover how the petition and decree of 10th of 
August, 1880, which secured to Mrs. Templin the rights of a feme 
sole trader, could, without more, have any effect upon the determi- 
nation of this case. It is true that a portion of the property 
embraced in the sheriff's levy was purchased after the date of this 
decree ; but with whose funds was the purchase made ? It has not 
been shown that the purchase was made with the moneys of the 
wife; where a wife claims property, as against her husband's cred- 
itors, she must show affirmatively, by clear and full proof, that she 
paid for it with her own separate funds : Keeney v. Good, 9 Harris 
355 ; G-amber v. Gamber, 6 Id. 366. She must make it clearly 
appear that the means of acquisition were her own, independently 
of her husband : Auble, Adm'r. v. Mason, 35 Penn. St. 262. 

The fact that Mrs. Templin at the time of the purchase of the 
cattle and hogs, possessed the privileges and exercised the rights 
of a, feme sole trader, does not dispense with the production of this 
measure of proof. It was not the intention of the legislature to 
dispense with the presumptions which ordinarily and of necessity 
arise in favor of creditors in transactions between husband and wife, 
affecting the ownership of property in the wife's name. The act 
of 3d of April, 1872, P. L. 35, provides merely that the sepa- 
rate earnings of any married woman, however realized, shall accrue 
to and inure to her separate benefit and use, and be under her 
exclusive control, as if she were feme sole, and not be liable to any 
claim of the husband or his creditors. The act further provides : 
" That in any suit at law, or in equity, in which the ownership of 
such property shall be in dispute, the person claiming such pro- 
perty, under this act, shall be compelled, in the first instance, to 
show title and ownership in the same." 

In this case no such proof was made ; the purchase-money was 
supplied from the earnings of the business ; but the business, as we 
have already seen, belonged to the husband, and its earnings were his. 

For the reasons stated, therefore, we are of opinion that the 
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several assignments of error are sustained, and the judgment is 
reversed, and a venire facias de novo awarded. 



This case holds that a married woman 
without a separate estate cannot purchase 
on credit, because at common law her 
credit is his credit, and the enabling stat- 
utes did not change the common law in 
this respect. 

This is a question of general interest 
under the enabling statutes, and the 
weight of authority is not in favor of 
the Pennsylvania rule. 

None of the state statutes, except one 
or two, confer more power than the 
Pennsylvania statute, which provides, 
amongst other things, as to the point in- 
volved, that all property coming to a 
married woman during coverture by will, 
descent, deed of conveyance or otherwise, 
shall be her separate estate : Kelly on 
Contracts of Married Women 289-544. 

In all the states except California, 
Nevada and Louisiana, the common-law 
and equity doctrines prevailed before the 
enactment of the enabling statutes. 
Under the common law a married wo- 
man could not make a contract binding 
on her person, but she could contract in 
equity concerning her separate estate. 
Hence the common-law and equity doc- 
trines prevail, except in so far as abro- 
gated by these enabling statutes. 

There is no controversy in any of the 
states upon the proposition that where a 
married woman is possessed of a sepa- 
rate estate, she can contract in such a 
way with respect to that estate as to 
make that estate the debtor. But there 
is considerable difference as to the de- 
tails, and the application of this propo- 
sition, as well as in the application of 
what is generally known as the Ameri- 
can and English rules : Kelly Cont. M. 
W., ch. 8. 

The American rule is the converse of 
the English rule. As to the point in- 
volved, the former holds that a married 
woman can make no contract and has no 
power but such as is granted by the 



statute, or the instrument creating the 
separate estate, or necessarily implied 
therefrom. The English rule holds that, 
unless restrained by the instrument (stat- 
ute), she is a feme sole with respect to 
her separate estate and all her contracts, 
respecting the same, including her bond, 
bill, note, or other obligation, are bind- 
ing on that estate : Kelly Cont. M. W. 
251, et seq. 

The states of Pennsylvania, South 
Carolina, Tennessee, Mississippi, Rhode 
Island and North Carolina, follow the 
American rule, whilst all the other states, 
except those deriving their jurisprudence 
from the civil law, adopt, in the main, 
the English doctrine, with little or no 
exception : Kelly Cont. M. W., 259. 

In Pennsylvania (following the Ameri- 
can rule) if the wife is possessed of a 
separate estate she can purchase on credit, 
and the property so acquired will be her 
separate estate and be protected from her 
husband's creditors : Silveus v. Porter, 
24 P. F. S. 448 ; Wieman v. Anderson, 
6 Wr. 31 1 ; Kepler v. Davis, 30 P. F. 
S. 153 ; Bucher v. Beam, 18 Id. 421 ; 
Seeds v. Kahler, 26 Id. 262 ; Bush v. 
Vought, 5 Id. 437. Even if the property 
so purchased be merchandise to be used 
in trade. Wieman v. Anderson, supra ; 
Welch v. Kline, 7 P. F. Smith 428 ; or 
other property : Conrad v. Shome, 8 Wr. 
193; and the products thereof, even if 
acquired by the assistance of her hus- 
band : Musser v. Gardner, 16 P. F. 
Smith 242. But as held in the principal 
case, in accord with the former adjudi- 
cations, if she has no separate estate she 
cannot purchase on credit, for the reason 
that if she, without having a separate 
estate, purchase on credit, she must pay 
for it (1) out of her earnings, (2) her 
savings, or (3) out of the profits or pro- 
ducts of the property purchased, which 
in any case is the result of her labor or 
the joint labor of her husband and her- 
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self or family, and tills, at common law, 
belongs to the husband, and has not been 
changed by the statute : Robinson v. 
Wallace, 3 Wr. 129; Bucherv. Ream, 
18 P. F. Smith 421 ; Speakman's Appeal, 
21 Id. 25 ; Hullowellv. Horler, 11 Casey 
375 ; Brown v. Pendleton, 10 P. F. 
Smith 419. Yet the same court held 
her purchase on credit f;ood against the 
husband and his heirs although not good 
against his creditors : Goff v. NiUtall, 8 
Wr. 78 ; Bawsc.r v. Bawser, 1 Norris 
57; Patterson v. Robinson, 1 Casey 81. 
And in the latter case her judgment for 
the purchase-money was enforced against 
the property purchased, although re- 
garded invalid as a personal obligation : 
Brunner's Appeal, 1 1 Wr. 67 ; Patterson 
v. Robinso , 1 Casey 81 ; Ramborger v. 
Ingrahum, 2 Wr. 146 ; Heacoch v. Fly, 
2 Harris 542 ; Conrad v. Shomo, 8 Wr. 
193, and the reasoning in Manderbach 
v. Mock, 5 Casey 43. 

Inasmuch as the Pennsylvania statute 
makes all property separate estate, which 
the wife acquires by will, descent, deed, 
or otherwise, her purchase on credit when 
paid for by money acquired otherwiue 
than from her husband ought to be held 
valid, because, as the law stood before 
the enactment of the statute, she had, 
with her husband's assent, capacity to 
purchase on credit and to receive any 
kind of property : Baxter v. Smith, 6 
Binn. 427 ; Walker v. Coover, 15 P. F. 
Smith 433 ; Cowton v. Wickersham, 4 Id. 
302; Winch v. James, 18 Id. 297; 
Hileman v. Bouslaugh, 1 Harris 355 ; 
Bortzv. Bortz, 12 Wr. 382; Vance v. 
Nogle, 20 P. F. Smith 176 ; and so long 
as the consideration does not come from 
the individual acquisitions of the husband 
his creditors have no right to complain. 
The statute should be regarded as en- 
abling and permit her acquisitions under 
the words "or otherwiie," whenever his 
creditors will not be injured, and they 
cannot be injured so long as his indi- 
vidual acquisitions are not withdrawn 
from their benefit. 



The New York statute does not con- 
tain the words "or otherwise" contained 
in the Pennsylvania statute, but limit 
her acquisitions to " descent, devise, be- 
quest, gift or grant." The courts have 
held that a married woman without a 
separate estate can purchase on credit, 
and the property so purchased will be 
her separate estate : Darby v. Callaghan, 
16 N. Y. 21 ; Knapp v. Smith, 27 N. Y. 
277. In the latter case the wife of an 
insolvent purchased cattle on credit from 
her husband's assignee and gave her 
individual note for the whole purchase- 
money. She also purchased the farm 
and implements, and gave her note and 
mortgage for the whole consideration, 
expecting in both cases to pay for the 
real and personal property so purchased 
from the profits of farming. Her hus- 
band was employed to manage the farm 
and the other property purchased. In 
holding that the transaction was valid, 
that it vested a separate estate in the 
wife, and that the husband's creditors 
could not touch the property so purchased 
or the profits or increase thereof, even 
though acquired by the husband's labor or 
the joint labor of both, Denio, C. J., 
said : " The object of the statute was to 
divest the title of the husband jure mariti 
during coverture and to enable the wife 
to take the absolute title as if unmarried. 
There is some difficulty in a married 
woman purchasing property on credit, 
arising out of the principle that she can- 
not make a contract for payment which 
will be binding on her personally accord- 
ing to the general rules of law. But if 
the vendor will run the risk of being able 
to obtain payment of the considera- 
tion, the transfer will be valid, and no 
estate will pass to the husband whether 
the wife had antecedently any separate 
estate or not." 

This was previously held in Darby v. 
Callagan, supra. 

It might be urged in this case that in 
view of the dictum (or statement) in 
it the decision would be different if the 
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husband hail been in debt, nnd the earn- 
ings or profits from or by the property 
purchased were necessary to satisfy his 
creditors, in which case it would be 
within the rule adopted in Pennsylvania ; 
but the facts show that he was insolvent ; 
that there were creditors unsatisfied ; 
and besides the opinion does not advance 
this limitation. 

This broad position was held in Abbey 
v. Dego, 44 Barb. 379, where the court 
stated that under the enabling statutes a 
married woman without a separate estate, 
can acquire title to personal property 
(and d priori real property) by grant or 
purchase, or in any mode known to the 
law, or course of business, for cash or on 
credit, if done honestly, and not as a 
means to hide the husband's property 
from his creditors. 

The facts in Freching v. Rolland, 53 
N. Y. 423, were substantially the same 
as in Hallousell v. Horter, 11 Casey 375, 
but the court unlike the Pennsylvania 
court held that a married woman could 
purchase on credit, no matter whether 
she had or had not a separate estate. In 
both cases the wife engaged in business 
with borrowed money and purchased on 
credit. In the former case the New York 
court held her purchase valid, but in 
the latter case the Pennsylvania court 
held the purchase invalid ; and in both 
cases it was a contest with creditors. 
Williamson v. Dodge, 5 Hun 497, was a 
purchase on credit, but it was assumed in 
the case that the wife had a separate 
estate. 

In Shields v. Keys, 24 Iowa 299, the 
purchase on credit by a wife without a 
separate estate, relying upon her son's 
earnings to pay for, it was held valid, 
for the reason, amongst others, said the 
court, that in equity as well as under the 
statute she has capacity to acquire and 
hold property and the opposite party can- 
uot take advantage of the fact of cover- 
ture. And in Mitchell v. Sawyer, 21 Iowa 
582, the court held that she could borrow 
money and purchase property therewith, 



relying upon receiving money from her 
father to repay the money borrowed. 
And in Chumberlain v. Robertson, 31 Iowa 
408, specific performance was decreed in 
favor of a married woman where she 
purchased on credit except as to the first 
payment. In principle there seems to be 
no difference between paying the pur- 
chase-money from the profits or produc- 
tion of the thing purchased, and paying 
for it with borrowed money, subsequently 
repaid from the same thing. 

In Connecticut property purchased by 
the wife with borrowed money was held 
liable for the money borrowed : Dono- 
van's Appeal, 41 Conn. 555, thereby 
indirectly holding a purchase on credit 
valid. See Langenbach v. Schell, 40 
Conn. 224 ; Wells v. Thorman, 37 Conn. 
318. 

In Huyler's Ex. t. Atwood, 11 C. E. 
Green 506, the wife purchased some land, 
paid some cash, and for the balance of 
the purchase-money assumed to liquidate 
an existing mortgage on the land pur- 
chased. The court said that the law, in 
giving the wife power to acquire and 
hold land, did not limit her capacity to 
any certain mode of acquisition, but she 
can secure the purchase-money by bond, 
note, or assume the payment of a mort- 
gage. " It is a contract they have ca- 
pacity to make and it can be enforced." 
In this state the statute provides that all 
property which comes to a married 
woman during coverture by purchase, 
gift, grant, devise, descent, bequest, or 
in any manner whatever, and also her 
wages and earnings, shall be her sole 
and separate property, free from the con- 
trol and debts of her husband, in the 
same manner and to the same extent as 
if she were not married ; which has been 
construed to be for the protection of 
the wife : Prall v. Smith, 2 Vroom 244 ; 
Porch' v. Fries, 3 C. ,E. Green 204 ; 
Adams v. Ross, 1 Vroom 505 ; Vreeland 
v. Vreeland, ICE. Green 512; Out- 
calt v. Ludlow, 3 Vroom 239. And en- 
ables her to acquire a separate estate by 



LIENBACH v. TEMPLIN. 



133 



any of the modes specified in the statute : 
Covert v. Hulick, 4 Vroom 307 ; Horner 
v. Webster, 4 Id. 387. But whilst she 
can acquire a separate estate on credit, 
such acquisition must not be used to 
defraud innocent persons : Brown v. 
Richards, 2 C. E. Green 32 ; Skillman 
v. Skillman, 2 Beas. 403 ; Annin v. 
Annin, 9 C. E. Green 184. And the 
words "gift" and " grant" are not used 
in the statute in a technical sense, but 
are intended to embrace all modes of 
acquisition: HuylerY. Atwood, 11 C. E. 
Green 504. 

In Missouri the exact point has not 
been decided, but in Pemberton v. John- 
son, 48 Mo. 342, the land purchased on 
credit was subjected to the satisfaction 
of the mortgage given for the purchase- 
money ; and in Fisk v. Wright, 47 Mo. 
351, the wife's purchase partly on credit 
and partly for cash was held liable for 
the husband's debts. But see Johnson 
v. Houston, 47 Mo. 231. In this state 
the common-law disability prevails ex- 
cept in so far as removed by statute, and 
she has no statutory power to contract, 
unless it be to acquire personal estate, in 
the statutory provision that all her per- 
sonal property which comes to her by 
descent, gift, grant, devise, or otherwise, 
shall be her separate estate. 

In Johnson and Wife v. Chissom, 14 
Ind.415, and Haugh et al. v. BlylheEx., 
20 Ind. 24, the court held that a mar- 
ried women without a separate estate 
cannot purchase on credit, and in Kyger 
T. F. Hull Shirt Co., 34 Ind. 249, 
the same court upheld such a pur- 
chase even against the husband's cred- 
itors. See Shaeffer v. Fithian, 1 7 Ind. 
463. In this state the statutes have 
been fragmentary, and the adjudica- 
tions partook of the same character ; 
yet the result of the decisions appear 
to show that the statute did not remove 
the wife's common-law disabilities : 
Kelly on Contracts of Married Women 
373-376. 

At the time the Massachusetts statute 



limited the power of acquisition to de- 
scent, devise, or bequest or gift, and did 
not confer the general power to contract, 
the courts recognised and sustained the 
wife's purchase on credit. In Spaulding 
v. Day, 10 Allen 96, the wife borrowed 
money with which to make the first pay- 
ment and gave her note for tlie residue ; 
the court held the property purchased to 
be separate estate, and free from her hus- 
band's debts, stating in the opinion that, 
if the wife purchases property on her 
own credit exclusively and takes the 
conveyance to herself for her own use, 
the property so purchased becomes her 
separate estate. Her note given for 
property purchased on credit was held 
valid in Stewart v. Jenkins, 6 Allen 300, 
and enforcable against such property and 
she was held liable for her note given for 
money borrowed to pay for land upon 
which she carried on farming. Chapman 
Y.Foster, 6 Allen 136; Merrill v. Bul- 
lock, 105 Mass. 486. And this was the 
general rule in this state : Allen v. Ful- 
ler, 118 Mass. 402; Wilder v. Richie, 
117 Id. 382; Ames Y.Foster, 3 Allen 
541 ; Faucett v. Currier, 109 Mass. 79. 
But the statute in 1874 conferred on 
married women the powers of a feme sole. 
Before the enactment of 1874, which 
conferred sui juris powers, the Illinois 
court held that a married woman had no 
power to purchase on credit : Carpenter 
Y. Mitchell, 50 111. 470 ; and also that 
she could purchase on credit, give her 
promissory note for the purchase-money, 
and the vendor could enforce payment 
thereof out of the land so purchased : 
Carpenter v. Mitchell, 54 111. 126. This 
accords with Pemberton v. Johnson, 46 
Mo. 342 ; Johnson v. Houston, 47 Id. 
227 ; Knapp v. Smith, 27 N. Y. 279 ; 
Goulding v. Davidson, 26 Id. 604 ; 
Shields y. Keys, 24 Iowa 298. The 
same result occurred in Mississippi, 
where a credit purchase was sanctioned 
in Rathffe and Wife v. Collins, 35 Miss. 
580 ; Doyle v. Orr, 51 Id. 232, and re- 
jected in Whitworth v. Carter, 43 Id. 
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72, and Purterfield v. Butler, 47 Id. 

165. 

In New Hampshire a purchase on 

credit was sustained in Coffin v. Morrill, 

2 Fost. 352, and rejected in Ames v. 

Foster, 42 N. H. 381, but on the ground 

that the American doctrine, as adopted 
in this state in Albin v. Lord, 39 N. H. 

202, repudiated sucli transactions. 
In Buck v. Gilson et al., 37 Vt. 653, 

the facts showed that the wile purchased 
on credit tor her own use and gave her 
note and mortgage, which were also 
signed by her husband, to secure the 
purchase-money. The question involved 
was whether or not a person who levied 
on this land under a judgment against the 
husband could maintain ejectment, and 
it was decided that it could not be done. 
It has been held that a married woman 
without a separate estate cannot purchase 
on credit in North Carolina : Lanier v. 
Ross, 1 Dev. & Bat. Eq. 40 ; Atkinson 
v. Richardson, 74 N. C. 458. Nor in 
Maine : Dunning v. Pike, 46 Me. 46 1 ; 
Newbegin v. Langley, 39 Id. 200. 
Although Merrill v. Smith 37 Id. 394 ; 
and Eldridge v. Preble, 34 Id. 148, 
seem to indicate that if the consideration 
for the purchase does not come from her 
husband, to the injury of his creditors, 
the transaction would be valid whether 
the wife had antecedently any separate 
estate or not. Nor can she purchase on 
credit in Alabama : Wilkinson v. Cheat- 
ham, 45 Ala. 339 ; Bibb v. Pope, 43 
Id. 1.90 ; Marsh v. Marsh, 43 Id. 
677 ; although it has been asserted that 
she can purchase a separate estate and 
secure the purchase-money by mort- 
gage : Cowles v. Pollard, 51 Ala. 445 ; 
Pollard v. Cleaveland, 43 Id. 108 ; Scott 
v. Griggs, 49 Id. 186. Nor in Ken- 
tucky: Robinson v. Robinson, 11 Bush 
174 ; Jarman v. Wiikerson, 7 B. Mon. 
293 ; Bell v. Terry, 13 Id. 384 ; Sweeney 
v. Smith, 15 Id. 327. 

In Arkansas a purchase on credit or 
an executory contract is not valid : Stid- 
ham v. Matthews, 29 Ark. 650 ; Tubbs 



v. Gatewood, 26 Id. 128 ; Elliott r. 
Pearce, 20 Id. 508 ; Ilarrod v. Myers, 21 
Id. 601 ; Wood v. Terry, 30 Id. 385. 
Although the statute provides that a 
separate estate can be acquired by gift, 
grant, inheritance, devise, or otherwise, 
the above ruling is grounded on the 
American doctrine, as adopted in this 
state, namely, that all her contracts must 
relate to and be for the benefit of her 
separate estate or for her own benefit, 
which cannot be done without the pos- 
session of a separate estate in the first 
place : Kelly, Contracts M. W. 319. 

The Florida court did not decide the 
question, although it was advanced in 
Dollner, Potter $■ Co. v. Snow, 16 Fla. 92. 

In Tillman v. Sliackleton, 15 Mich. 
447, the court sustained a contract for 
the purchase of property on credit, 
although it docs not appear from the 
case that it came within the terms of the 
statute. 

It is believed that this exhausts all 
the decisions made upon this point, yet 
considerable light can be obtained by 
consulting the following decisions : Scho- 
froth v. Ambs, 46 Mo. 114; Love v. 
Watkins, 40 Cal. 547 ; Vance v. Nogle, 
20 P. F. Smith 176 ; McAboy v. Johns, 
20 Id. 9 ; Hamilton v. Taylor, 2 Cin. 
402 ; Hinckley v. Smith, 51 N. Y. 21 ; 
Clayton v. Frazier, 33 Texas 9 1 ; Kings- 
ley v. Oilman, 15 Minn. 59 ; Batchelder 
v. Sargent, 47 N. H. 262 ; 0' Daily v. 
Morris, 31 Ind. Ill ; Basford v. Pear- 
son, 7 Allen 524 ; Gunter v. Williams, 
40 Ala. 561 ; Richmond v. Tibbies, 26 
Iowa 474 ; Woodward v. Seaver, 38 N. 
H. 29 ; Baker v. Hathaway, 5 Allen 
103; Rumfelt v. Clemens, 10 Wright 
455 ; Stevens v. Parish, 29 Ind. 260 ; 
Kolls r. De Leyer, 41 Barb. 208 ; Bru- 
ner v. Wheaton, 46 Mo. 363 ; Hunter 
v. Duvall, 4 Bush 438. 

The other rule advanced in the prin- 
cipal ease that in Pennsylvania, in a 
contest between a married woman and 
the creditors of her husband, as to the 
wife's ownership of the property in dis- 
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pute, she must prove that she paid for it 
with her own separate funds and not with 
funds coming from her husband, for the 
reason that, in the absence of this proof, 
the presumption is that the means of 
payment came from the husband, does 
not accord with, and, in fact, is rejected 
by the decisions in New Jersey, New 
York, Mississippi and Alabama, on the 
ground that possession by the wife, as in 
the oase of possession by other persons, 
is prima facie evidence of title, and must 
stand until the creditors show that she 
has no title ;, the onus probandi being on 
the creditors : Stall v. Fulton, 1 Vroom 
430 ; Kluender v. Lynch, 4 Keys 36 1 ; 
Gage v. Dauchy, 34 N. Y. 2*3 ; Bodgett 
v. Ebbing, 24 Miss. 245 ; Saunders v. 
Garrett, 33 Ala. 454. And in Georgia, 
Huff v. Wright, 39 Ga. 41 ; and in 
Wisconsin, Weymouth v. R. R., 17 Wis. 
550; Morrison v. Koch, 32 Id. 254; 
and in Florida, Alston v. Rowles, 13 
Fla. 117 ; and in Illinois, Manny v. 
Rixford, 44 111. 129 ; Farrell v. Patter- 
son, 43 Id. 52. 

Such a contract resolves itself into a 
question of fraud, and in all such cases 
the onus is on the party urging the fraud, 



and as the law enables her to be the pos- 
sessor of property, there seems to be no 
reason why her possession is not prima 
facie evidence of title, hence it appears 
that on this point the Pennsylvania cases 
do not accord with principle or the 
weight of authority. 

Notwithstanding this rule in Pennsyl- 
vania, that court has held that the wife 
need not show her title so clear that no 
doubt exists against it : Tripner v. ^lira- 
hams, 11 Wr. 220; Flick v. Devries, 14 
Id. 266 ; except, perhaps, where she is 
seeking a specific performance : Freeman 
v. Stokes, 34 Leg. Int. 248. However, 
in a contest between her husband's cred- 
itors and purchasers from her, or alienees 
of such purchasers for a valuable consid- 
eration, the burden is on the creditors to 
show knowledge or notice of the hus- 
band's ownership and creditors' claim on 
the part of the purchasers, or circum- 
stances which ought to have put such 
purchasers on their inquiry : Keichline v. 
Keichline, 4 P. P. S. 75 ; Keil v. Wolf, 
7 Barr 424 ; Hoar v. Axe, 10 Harris 
381. 

Jno. F. Kelly. 

Bellaire, Ohio. 



Supreme Court of Kansas. 

NORMS v. CORKILL. 

Where by statute the common-law rule as to married women has been changed so 
that she alone has the use and disposition of her earnings and property, her husband 
is not responsible for her torts not committed in his presence or by his direction. 

Error from Sedgwick County. 

This was an action in the District Court of Sedgwick County 
brought by Lavina Norris against Marsha Corkill and T. D. 
Corkill, who are husband and wife, for damages for the speaking 
of certain slanderous words by Marsha Corkill, wife of T. D. 
Corkill, of the plaintiff, Lavina Norris. The defendant, T. D. Cor- 
kill, demurred to the petition as not stating facts sufficient to 
constitute a cause of action against him. At the February Term 



